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MEMORANDUM OF DECISION

This proceeding is before the Court for decision following atrid on the meritson a
nondischargeability complaint and an objection to a homestead exemption. Plaintiff B & F

Cattle, Inc. (“B & F’), appears by counsd Gary H. Hanson. Debtor Lori Lynn Bair



(“Debtor™) appears by counsel Todd M. Allison. The Court has considered the evidence
presented, and is now ready to rule.

The Debtor and her husband, Dwight Bair (“Bair”) were tenants on a cattle ranch they
leased from B & F, a corporation of which Bair owned one-hdf. Bair ingtaled various
improvements on the ranch during their tenancy. After B & F and Bair persondly ran into
financid difficulties and Bair had some disputes with the other owner of B & F, Bair began
to remove some of the improvements from the ranch and continued to do so after hefiled a
Chapter 12 bankruptcy. He took some fencing and two waterers from the ranch and
ingtaled them on the Debtor’ s newly-purchased twenty-acre homestead. After the Debtor
filed for bankruptcy and her case was converted to Chapter 7, B & F objected to her
homestead exemption to the extent its property was used to increase the vaue of her
homestead. B & F dso sued her, claming that (1) she should beligbleto it for the
reduction in the vaue of the ranch caused by the remova of improvements, and (2) her
liability should be nondischargeable under 11 U.S.C.A. § 523(a)(2), (4), and (6). The
homestead objection and the dischargeability complaint were tried together. As explained
bel ow, the Court concludesthat (1) the Debtor isnot liableto B & F for the reduced value
of itsranch, but only for the value of the fencing materids Bair moved to her homesteed,

(2) that ligbility isnot excepted from her Chapter 7 discharge, but (3) B & Fisentitledto a
congructive trust againg the Debtor’ s interest in her homestead to the extent of that

liability.



FACTS

In 1996, Dwight Bair and Don Fulton formed B & F Cattle, Inc., a corporation
through which they would engage in the cattle business. The men had known each other for
many years, and gppear to have run B & F rather informaly. Both men aso conducted
Separate cattle businesses on their own or with others. Fulton testified that the Debtor was
not aparticipant in B & F. B & F bought a48.5 acre ranch at Kingman County, Kansas,
known as the Messenger Ranch (“Ranch”), that had a house and various cattle facilities on
it. The Ranch wasto serve as the headquartersfor B & F s operations. The corporation
used some cattle commissonsit had earned and aloan from the Roxbury Bank (“Bank”) to
pay for the Ranch, giving the Bank a mortgage as security. Fulton explained that both he and
Bair had authority to handle B & F sbusiness, including to sgn notes with the Bank and to
sgn checks. B & F aso borrowed money from the Bank to finance its operations. Both
Fulton and Bair persondly guaranteed B & F s debt to the Bank. The Bank aso financed
Bair'sfarm and cattle operations that were separate from B & F, and the Debtor was ligble
with Bair for at least some of that debt.

The Debtor married Bair in 1996, and they had two children together. Bair dso had
two older children from aprevious marriage. The Debtor has bachelor’s and master’s
degrees from Kansas State University. She has worked at the junior college in Hutchinson
for anumber of years, and Since at least 1995, if not earlier, has been the Director of

Admissonsthere; she till had that job when this proceeding was tried in February 2004.



In November 1996, B & F leased the “House and Yard” of the Ranch under alease
that specificaly identified Bair as the tenant, but was sgned by both Bair and the Debtor on
lines provided for tenant Sgnatures. The lease included a provison gtating, “TENANT
agrees to only make any modifications to the property after obtaining LANDLORD['|S
permission.” The lease called for the tenant to make a“monthly contribution” of $500 per
month. Fulton explained that this contribution was intended to be rent. Bair and the Debtor
pad the firs month’s rent, but never paid any more even though they occupied the Ranch
until December 2001. Neither B & F nor Fulton ever sought any more rent from them.
Fulton explained that he had had prior dedings with Bair, and he trusted Bair to pay the
obligations heincurred in B & F s business whenever they settled matters at the end of the
dedl, as Bair had always done before.

While Bair and the Debtor were living at the Ranch, Bair ingtaled a number of
improvements that Fulton clams B & F pad for. Bair put up continuous sted fencing and
a least two automatic waterers which, in conjunction with other improvements, were
necessary to make the property aworking cattle facility. The fencing was welded to posts
that were set in concrete. The waterers were attached to water pipes so they would
automatically refill and to eectricity to run heaters to keep them from freezing, but the
evidence did not indicate whether they were otherwise atached to the land. Fulton testified
that he asked Bair once how the improvements were being paid for, and Bair told him,
“Don't worry about it, we can handleit.” Fulton indicated they never actudly discussed who

would own the improvements if Bair were to leave the Ranch. Fulton believed the
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improvements were paid for with money B & F had made before buying the Ranch but that
Bair had never deposited in B & F saccount. Fulton thought that the Bank’ s mortgage
covered the improvements, but Bair claimed the improvements were dl obtained with his
and the Debtor’ s persond money, and belonged to them. The Bank’s president, Lowdll
Peachey, said the Bank’ s mortgage on the Ranch contained standard language to cover
improvements and fixtures aswel asthe land. The Court concludes that Bair probably
knew — and certainly he should have known — that Fulton and the Bank would bdlieve that
the improvements he attached to the Ranch belonged to B & F, but failed to advise them of
his clam that he and the Debtor owned the improvements until they had dready taken
actionsrelying on their belief B & F owned them. Indeed, with respect to the fence, which
probably would take nearly as much labor to remove asit did to ingal, the Court refuses to
believe that when Bair put it up, he intended to take it with him if he ever left the Ranch.
But for the anger and spite he clearly felt toward Fulton and the Bank, Bair would smply
have purchased dl new fencing materidsto ingdl a his new location, and avoided the extra
effort required to remove them from the Ranch.

In 1998 or 1999, B & F lost quite abit of money on some feeder cattle and began to
get into financid trouble. Peachey said efforts were made during this time to restructure B
& F sdebt to the Bank. 1n connection with those efforts, the Bank had an appraisal of the
Ranch done that included dl the improvements located there. Peachey said he believed
Bair would have told the gppraiser what property should be included in the gppraisal. Bair

denied that he had ever met the appraiser or had anything to do with the appraisal.



In the summer of 1999, Fulton moved to Colorado and his rdationship with Bair
deteriorated, because of both B & F sfinancid difficulties and Bair's persond financid
difficulties. Fulton and Bair discussed how to resolve B & F s problems, and at least
consdered that Fulton might buy its cattle while Bair might buy the Ranch. They ultimatdy
decided, however, to list the Ranch for sdle.

In March 2000, a man named Don Terhune, who owned some neighboring land,
offered $225,000 for the Ranch. Fulton, Bair, the Debtor, and Peachey met to discuss B &
F sfinances and consder Terhune s offer.  Although the Debtor admitted she Sgned the
1997 lesse, she tedtified that thiswas the first time she redlized thet B & F, and not Bair,
owned the Ranch. Fulton conceded that the Debtor was upset about the possible sde and
objected to it. Fulton said Bair dso opposed it, but Peachey suggested Bair seemed
somewhat willing to consder sdling the Ranch. The meeting concluded with the
undergtanding that Bair and the Debtor would have some timeto try to arrange to buy the
Ranch themsdlves,

According to Fulton, in the summer of 2001, neighbors of the Messenger Ranch
contacted him and told him things were being removed from the Ranch. He had not given
Bair permission to remove any of B & F s property from the Ranch. Fulton contacted
Peachey, who went to look at the Ranch and thought that some fixtures or attachments to
the property were being removed. On June 6, he sent aletter to Bair and the Debtor, telling
them that dthough he was aware they claimed certain improvements at the Ranch were their

persond property, the Bank’s position was that: (1) in obtaining aloan for B & F, Bair had



participated in representing to the Bank that the improvements belonged to B & F, so Bair
could not clam they belonged to him and the Debtor; and (2) even if the improvements did
not belong to B & F, they were subject to a separate security interest Bair and the Debtor
had given the Bank in connection with Bair's loans that did not involve B & F. Peachey told
them to leave dl Sationary collaterd, including feed bunks, fencing, and cattle-working
facilities at the Ranch, advising that the Bank would pursue available legd remediesif that
ingtruction was violated. The Debtor admitted she read Peachey’ s letter. I1tems continued
to be removed, and sometime later that summer, the Bank sued Bair and the Debtor in State
court to collect on the obligations they owed it as part of Bair’s non-B-&-F operation. The
Bank dso obtained arestraining order directing Bair and the Debtor not to remove any of
the Bank’s collatera from the Ranch.

In September 2001, the Debtor bought atract of land in Reno County in her name
aone, making adown payment with money provided by Bair's parents. The tract was about
twenty acres of bare whesat ground. About the same time, she and Bair together bought a
manufactured home, usng more money supplied by Bair’s parents for a down payment. The
home was ingalled on the Debtor’ s newly-purchased land. In her bankruptcy case, she has
claimed the tract and home are exempt under Kansas law as her homestead (“Homestead”).

The Debtor conceded that Bair moved two weterers from the Ranch to the
Homestead, dthough she claimed she and Bair had bought them at the Sate fair for about
$150 to $250 each, with their own money, not B & F's. The Debtor also conceded that

Bair ingtdled alot of continuous stedl fencing on the Homestead, dthough she cdlamed



they bought some of it after buying the new land and some of it had never been inddled at
the Ranch but only stacked up by abuilding there. The Debtor testified that she knew Bair
was involved in removing ingaled fencing from the Ranch, but said he never taked to her
about it, and she hersdlf did not participate in removing it or ingaling it a the Homestead.
While they were living a the Ranch, her job required her to be gone from about seven in the
morning until saven in the evening, and at times she aso had to travel around the sate to try
to recruit students for the junior college. When she was at home, she had two young
children to care for. The Debtor testified that Bair told her to take care of the house, and
that he would teke care of his ranching business and she should stay out of it. Bair smilarly
said he took care of the cattle and farm, and the Debtor took care of thekids. At some
point, after an accounting firm had stopped working for him, the Debtor did help him do
accounting work that was necessary to prepare their tax returns.

The Debtor did not have her own idea about how much fencing Bair had ingtaled on
the Homestead, but assumed Fulton’s and Peachey’ s estimates of 500 to 800 feet were
accurate. She indicated she wanted a privacy fence that had been ingaled around the house
at the Ranch and that it was removed and installed at the Homestead. Fulton indicated he
did not doubt the Debtor paid for this fence, and B & F does not contest her claim to own it.
The Debtor denied that any of the other improvements removed from the Ranch were
moved to the Homestead except for the two waterers and the 500 to 800 feet of fence.

Bair sad that in the summer of 2001, as the result of alawsuit, he had to take down a

rectangular arena fence at the Ranch because he had built it on the neighbor’sland. He said



the arenawas 250 feet by 150 feet, and that he reinstalled this 800 feet of fence to make an
arena at the Homestead. He said he aso removed another 500 feet or so of fence from the
Ranch and put it up at the Homestead. While Bair’ s testimony was not convincing on some
other points, the Court concludes that his estimate that he took 1,300 feet of fence from
the Ranch and reingtdled it a the Homestead is the most accurate figure presented on that
point. Asmight be expected with a husband and wife, neither the Debtor nor Bair suggested
she pad Bair anything for the fencing materids and waterers he ingtdled at the Homestead.
A week after the Debtor bought the Homestead land, Bair filed a Chapter 12
bankruptcy case. Bair continued to remove improvements from the Ranch after thisfiling,
afact that contributed to Chief Judge Nugent’s decision in February 2002 to grant the
Bank’ s motion to convert Bair's case to a Chapter 7 liquidation.! Bair's discharge was later
denied, based on al the wrongdoing detailed in the conversion ruling.2 In November 2001,
on behdf of B & F, Fulton filed amotion for stay relief in Bair's case, seeking, anong
other things, to file a state court action to dissolve B & F, and a December 2001 order
dlowed B & Fto file suit to recover the Ranch from Bair. The Debtor reported on the
gatement of financid affairs shefiled in January 2002 that by then, a proceeding to

dissolve B & F was pending.

'See In re Dwight Dale Bair, Case No. 01-14458, Order Granting Roxbury Bank’s Mation to
Convert Case to Chapter 7, dkt. no. 77 (Bankr.D.Kan. Feb. 1, 2002), slip op. at 13-14.

2See Roxbury Bank v. Bair (In re Bair), Adv. No. 02-5122, Order Granting Summary Judgment
to the Roxbury Bank, dkt. no. 40 (Bankr.D.Kan. July 31, 2003); see also Memorandum in Support of
Summary Judgment, dkt. no. 30 in same case, filed by Roxbury Bank Apr. 17, 2003 (basing motion on
findings made in conversion order in Bair, Case No. 01-14458).
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Sometime around February 2002, B & F sold the Ranch through an auction. The
neighbor who had offered to buy it amost two years earlier, Don Terhune, won the auction
with abid of $185,000. He testified that the Ranch was not worth as much as it had been
earlier because avariety of improvements that had been there were missing, not because
property vauesin the area had declined. He indicated the most important missing item was
the fencing because a great ded of labor would be required to replace it. He said he had
replaced about fifteen hundred to two thousand feet of fence, and estimated that was only
one-quarter of the fence that had been there when he tried to buy the Ranch in 2000. He
sad the fence could be bought in twenty-foot panels that would then be attached to posts
st in concrete. The cheapest replacement panels he could find were about $65 each.
Fulton gave asimilar cost for the fencing, expressing it as $3 to $3.25 per foot. No one
ever mentioned the cost of the posts and concrete the panels would be attached to.
Everyone agreed the labor required to ingtall this kind of fence would be far and away the
main cost of thefence. For thisreason, Terhune and Bair both said they did most of the
ingtallation work themselves.

The Debtor filed a Chapter 13 bankruptcy on January 8, 2002, but on the Bank’s
motion, the case was converted to Chapter 7 because her debts exceeded the Chapter 13
eigibility limits. Inthe Debtor’'smain case, B & F objected to her homestead exemption.

It dso filed this adversary proceeding, seeking adenid of her discharge under 11 U.S.CA.
§ 727(a), and to establish that she owed it a debt that would be excepted from her discharge

by § 523(a)(2), (4), and (6). B & F later abandoned its claim under § 727(a). Its objection
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to her claimed homestead and its 8 523(a) clams were tried together. During thetrid, the
Court asked whether B & F would be interested in recovering from the Debtor’s
Homestead the property it claimed to own, rather than receiving an award of damages. B &
F indicated it would not because, having dready sold the Ranch, it no longer had anywhere
to take the property.

The Debtor made the Court’ s decison in this case more difficult than it might have
been by her demeanor while testifying. She was often evasive, giving answersthat did not
respond to the questions she was asked. However, her husband, alarge, intimidating man,
was present in the courtroom for the entire trid.  Chief Judge Nugent wrote in the order
converting Bair's case from Chapter 12 that Bair’' s “tone of voice, body language, and
choice of words when responding to the questions of each lawyer who examined him, as
wel| asto the questions of the Court, exuded rudeness, contempt and defiance.”® In other
words, even after he chose to file for bankruptcy, Bair was unwilling to follow the
drictures imposed on a debtor in bankruptcy, or to alow anyoneto tell him what to do.
This Court easily believed the Debtor’ s assertions that Bair told her to stay out of his cattle
business, that he aone removed the fencing, waterers, and other improvements from the
Ranch, and that she could not have stopped him from doing so. It appeared to the Court that
much of the Debtor’ s reticence resulted from her husband' s presence in the courtroom.

DISCUSSION

%In re Bair, Case No. 01-14458, Order Granting Roxbury Bank’s Mation to Convert Case to
Chapter 7, dlip op. at 11.
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1. Doesthe Debtor owe B & F any debt?

A creditor that wants to have a debt excepted from discharge under 8§ 523(a) of the
Bankruptcy Code has the burden of proving,* by a preponderance of the evidence,® that a
debt exists and is covered by one of the discharge exceptions. A party objecting to a
debtor’ s exemption of some property aso has the burden of proving that the exemptionis
not properly claimed.? B & F contends the Debtor isligble to it for the reduction in the
vaue of the Ranch caused by the remova of improvements, and should not be able to
exempt her Homestead from B & F s claim to the extent that those removed improvements
were used to improve the Homestead and increaseits vaue. Although the evidence
established that a number of improvements were removed from the Ranch, B & F's
evidence falled to convince the Court that the Debtor participated in removing them.
Consequently, the Debtor isnot liableto B & F for the reduction in the vaue of the Ranch.

On the other hand, the evidence did establish that some of the improvements
removed from the Ranch, 1,300 feet of fence and two waterers, were reingtaled on the
Debtor's Homestead. If these itemswere B & F s property, the Debtor might have some
kind of obligationto B & F asaresult of possessng what would amount to embezzled or
converted property. So the Court must first determine whether the fence and waterers

belongedto B & F.

“‘In re Black, 787 F.2d 503, 505 (10th Cir. 1986).
5Grogan v. Garner, 498 U.S. 279, 283-91 (1991).
Fed. R. Bankr. P. 4003(c).
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Through Fulton, B & F contends that the fence and the waterers were bought with its
money and so were its property, while the Debtor and Bair claim they paid for and own
them. Under the circumstances, the Court believes who paid for these items may be
irrdlevant, and their ownership might instead be determined by congdering whether they
became fixtures on the Ranch when Bair ingaled them there. Under Kansas law, persond
property that is attached to real property can be consdered to have become a part of the
red property depending on: (1) how firmly the persondty is attached or how eadlly it can
be removed and the extent of harm caused by its removal; (2) the intent of the parties
involved; (3) how the persondty is adapted to the use of the land; and (4) whether a buyer of
the land whose sdller has said nothing about the persondty but who knows about the
interests of others of record or in possession of the red property would reasonably
consider himsdlf or hersdlf to have bought the personaty with the land.”

B & F bought the Ranch to serve as the headquarters of its cattle operations, and
Bair ingalled the fence and waterers to make the Ranch more suitable for working cattle.
Bair was not only atenant of B & F when heingdled the improvements, but aso afifty-
percent owner of B & F. The Court is convinced that no matter who ingadlsit on acattle
ranch, fencing made of panels welded to posts set in concrete in the ground to form an
enclosure that will contain cattle would ordinarily be consdered to become a part of the

land and belong to the landowner. The fence was a type commonly ingtalled at cattle-

"SeeInre Sand & Sage Farm & Ranch, Inc., 266 B.R. 507, 509-13 (Bankr.D.Kan. 2001).
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working facilities, and everyone agreed the labor was the biggest investment in putting it up.
Removing the fence would have taken consderable effort, too. Any mere tenant who
wanted to put up such afence but retain the right to remove the pands and pull the posts and
concrete back out of the ground when the tenancy ended would have to make express
arrangements with the landowner to prevent the fence from becoming afixture. The need
for such pre-ingdlation arrangements is even more compelling for atenant who isdso a
part-owner of the landowner, someone much more likely to ingtdl improvements on the
landowner’ s behdf. Fulton and the Bank obvioudy thought the fence was B & F s property,
and the Court is convinced that when he put it up, Bair intended to make it a permanent
addition to the Ranch. Anyone who bought the Ranch from B & F would reasonably think
that the fence was included in the sdle. The Court concludes that the fence became afixture
when Bair indalled it, and therefore that the fence belongedto B & F.

The waterers present a closer question. With the fence, the Ranch was set up to
house and work cattle, and cattle need awater supply. Removing the waterers must have
left at least awater pipe and some dectric wires exposed and needing to be dedlt with in
someway. However, there was insufficient evidence for the Court to determine whether
Bair intended to make the waterers a permanent addition to the Ranch, or whether abuyer
of the Ranch as aworking cattle facility would reasonably think the waterers were included
inthe sale. Consdering dl the evidence, the Court has not been convinced that the
waterers became fixtures at the Ranch. B & F sonly other effort to prove it owned the

waterers conssted of Fulton’s statement that he assumed Bair used B & F s money to pay
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for dl the improvements. This assumption, contradicted by the Debtor’ s assertion she and
Bair had bought the waterers with their own money, was not enough to convince the Court
that the waterers more likely than not belongedto B & F. In short, B & Ffalled to satidfy

its burden to prove that it owned the waterers.

Having concluded the fencing materids had become fixtures at the Ranch, the Court
further concludes that Bair’ s actions in removing and taking them to the Homesteed
congtituted both embezzlement and a converson of B & F s property. Even acompletely
innocent possessor of converted property cannot retain it free of any claim by the true
owner of the property. Asthe Kansas Court of Appeals recently said:

Converson is “the unauthorized assumption or exercise of the right of
ownership over goods or persona chattels belonging to another to the exclusion of the
other’srights. [Citation omitted.]” Gillespie v. Seymour, 14 Kan. App. 2d 563, 572,
796 P.2d 1060 (1990). Under Kansas law, “[clonversion isadtrict liability tort.
[Citation omitted.] The required intent is shown by the use or disposition of property
belonging to another, and knowledge or ignorance as to ownership of the property is
irrdlevant. [Citations omitted.]” Commerce Bank, N.A., v. Chrysler Realty Corp.,
76 F. Supp. 2d 1113, 1118 (D. Kan. 1999), rev’'d on other grounds 244 F.3d 777
(10th Cir. 2001) .2

This description of converson makes clear that because the Court has found the fencing
materids belonged to B & F and not to Bair, the Debtor can be lidbleto B & F for the
converson, even if she had no idea the materias did not belong to her and Bair, and had no

intent to deprive B & F of its property. Of course, because she read Peachey’ s June 6,

2001, letter, she actudly knew the ownership of the improvements wasin dispute before

8Millenium Financial Servs., LLC, v. Thole, 31 Kan. App. 2d 798, 808 (2003).
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Bair removed some or al of them from the Ranch, so she has no grounds to argue there is
anything unfair about making her lidbleto B & F for the converson of the fencing
materias.

Under Kansas law, the norma measure of damages for converson is“thefar and
reasonable market value of the property converted at the time of the conversion.”® Under
thisrule, B & Fisnot entitled to a clam againg the Debtor for the increase in the vaue of
her Homestead caused by Bair' singdlation of the fencing there, only for the value of the
fencing maeridsthemsaves Thisis not surprisng snce much of the increased vadue
would have been caused by Bair'slabor iningdling the fencing. Based on the conclusons
reached to thispoint, B & F hasavalid clam against the Debtor to recover the market value
of the 1,300 feet of fencing materiads. Terhune testified that replacing the removed
fencing materias would cost $65 per 20-foot section of fence, not counting the cost of the
posts and concrete to which the sections would be attached. Fulton gave asmilar cost
esimate. No one suggested the fencing materids would have lost any vaue during the time
they were used at the Ranch or that the cost of replacing them had changed between the
time Bair removed the materids and Terhune began to replace them. No evidence indicated
what the posts and concrete would cost, so any amount the Court might attribute to them
would be speculative. 1t would take sixty-five 20-foot sections to make 1,300 feet of

fence, s0 B & F sclam for the materidsis $4,225, and the Court concludes thet is the

“Werdann v. Mel Hambelton Ford, Inc., 32 Kan. App. 2d 118, 124 (2003) (citing Mohr v. Sate
Bank of Stanley, 241 Kan. 42, 55 (1987)).
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amount the Debtor owes B & F. Two questions remain, however: (1) whether that clamis
nondischargeable and (2) whether it is enforceable against the Debtor’ s Homestead.
2. Objection to Dischargeability under § 523(a)

B & F contends the Debtor’ s obligation to it should be excepted from discharge
under 8 523(a)(2), (4), and (6). According to the find pretrial order entered in this
proceeding, B & F dleges the Debtor defrauded it within the meaning of § 523(a)(2)(A),
incurred a debt to it through larceny covered by 8§ 523(a)(4), and caused willful and
malicious injury to its property as condemned by § 523(a)(6). The Court will address each
of these theoriesin turn.

a. §523(a)(2)(A)

Section 523(a)(2)(A) of the Bankruptcy Code excepts from discharge any debt “for
money, property, services, or an extension, renewd, or refinancing of credit, to the extent
obtained by — (A) fase pretenses, afase representation, or actua fraud, other than a
satement respecting the debtor’s. . . financia condition.” The Court sees nothing in the
evidence suggesting the Debtor took any action with respect to the fencing materids that
might have congtituted fal se pretenses, afase representation, or actua fraud. In order to
succeed under § 523(a)(2)(A), B & Fhadto

prove the following eements by a preponderance of the evidence: 1) the debtor

knowingly committed actud fraud or false pretenses, or made a fa se representation or

willful misrepresentation; 2) the debtor had the intent to deceive the creditor; and 3) the

creditor relied on the debtor's representation. Fowler Bros. v. Young (In re Young),
91 F.3d 1367, 1373 (10th Cir.1996). The creditor's reliance must have been

17



judtifigble, Field v. Mans, 516 U.S. 59, 74-75 (1995), and the creditor must have
been damaged as aresult, Young, 91 F.3d at 1373.%°

None of the evidence suggested that with respect to the fencing materids, the Debtor did
anything fraudulent, made any misrepresentation, or otherwise acted by trickery or decelt,
or that she took any action intending to deceive B & F. Nothing suggested that B & F relied
on anything the Debtor might have done in connection with those materids!! In effect, she
merely stood slently by and watched Bair remove them from the Ranch and reingal them
at the Homestead. The Debtor’ s obligation to B & F is not excepted from her discharge by
8 523(a)(2)(A).

b. Larceny under § 523(a)(4)

Section 523(a)(4) excepts from discharge any debt “for . . . embezzlement, or
larceny.” For purposes of this provison, the Tenth Circuit has said, “[E]mbezzlement is
defined under federal common law as ‘the fraudulent appropriation of property by a person
to whom such property has been entrusted or into whose handsiit has lawfully come.’ "

The Court understands “fraudulent appropriation” to mean that the person used the property

g ate of Missouri ex rel. Nixon v. Audley (In re Audley), 275 B.R. 383, 388 (10th Cir. BAP
2002).

"See 4 Collier on Bankruptcy, 11 523.08[1][€] at 523-45 (“Actual fraud . . . consists of any
deceit, artifice, trick, or design involving direct and active operation of the mind, used to circumvent and
cheat another — something said, done or omitted with the design of perpetrating what is known to be a
cheat or deception”).

2Klemens v. Wallace (In re Wallace), 840 F.2d 762, 765 (10th Cir. 1988) (quoting Great
American Ins. Co. v. Graziano (In re Graziano), 35 B.R. 589, 594 (Bankr.E.D.N.Y. 1983), which was
guoting Gribble v. Carlton (In re Carlton), 26 B.R. 202, 205 (Bankr.M.D.Tenn. 1982)).
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for purposes other than those for which it was placed in his or her control or possession.*®
Larceny isthe same as embezzlement except that the thief never had permission to take
possession of the property involved, or otherwise obtained it unlawfully.** Since B & F had
clearly authorized Bair to possessiits property at the Ranch, Bair essentialy admitted that
he took the actions necessary to condtitute embezzlement by taking improvements from the
Ranch. While B & F dleged the Debtor in some way helped Bair remove the property, the
evidence convinced the Court that she did not. Consequently, dthough as explained earlier,
sheislidbleto B & F for converson, her liability did not arise from larceny because she

did not participate in Bair'sremoval of B & F s property from the Ranch. Her debtto B &
F is not excepted from discharge by 8§ 523(a)(4).

c. Willful and malicious injury under § 523(a)(6)

Section 523()(6) of the Bankruptcy Code excepts from discharge any debt “for
willful and maliciousinjury by the debtor to another entity or to the property of another
entity.” In Kawaauhau v. Geiger, the Supreme Court ruled that this provision gpplies only
to addiberate or intentiond injury, not merely a ddiberate or intentiond act that leadsto
injury,™ explaining that this means the debtor must have intended the consequences of the

act he or she performed, not smply the act itsalf.'® This Court’s conclusion that the Debtor

See 4 Collier on Bankruptcy, 1523.10[2].
1“See 4 Collier on Bankruptcy, 1523.10[2].
5523 U.S. 57, 60-64 (1998).

16523 U.S. at 61-62.
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did not participate in Bair's actions in removing property from the Ranch defeetsB & F's
clam under this provison. The Debtor took no action with respect to the fencing
materias, and so caused no injury to B & F sinterest inthem. Her debt to B & Fisnot
excepted from discharge by § 523()(6).
3. B & F'sclaimagainst the Debtor’s Homestead

B & F contendsit should have rights superior to the Debtor’s homestead claim to
the extent improvements were removed from the Ranch and ingtalled on the Homestead.
Under Kansas law, one theory that alows a creditor to enforce a claim against property
despite the owner’ s homestead claim is available when the owner used assetsin which the
creditor had a“peculiar equity” to obtain or improve the homestead, or to reduce a
mortgage againgt it.t” Recently, this Court reviewed the case law concerning the Kansas
peculiar equity doctrine, and concluded that it required the objecting creditor to show that
its debtor had acted with fraudulent intent.® Because the Court has already concluded the
evidence did not establish that the Debtor acted with any fraudulent intent, B & F cannot
qualify for the peculiar equity remedy.

Nevertheless, some of B & F's property wound up on the Debtor’ s Homestead.
Because B & F owned the property, B & F has astronger claim to an equitable remedy

againg the Debtor than a creditor with only a*“peculiar equity” in an asset, an interest more

17See Bankwest of Kansas v. Sager (In re Sager), Case No. 03-13626-7, Adv. No. 03-5308,
Memorandum Denying Motion of Bankwest of Kansas for Summary Judgment (Bankr.D.Kan. Feb. 25,
2005), dlip op. at 12-20 (discussing Kansas peculiar equities doctrine).

¥1d, dip op. at 20.
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limited than ownership. The Court concludes that Kansas law does provide aremedy in this
stuation. Severa federd courts applying Kansas law have concluded that a bankruptcy
court can properly impaose a congtructive trust against property in Kansas (or at least
againgt otherwise exempt property in Kansas) that a debtor obtained through fraud or other
improper actions.’® And the Kansas Court of Appeals has ruled that such relief can aso be
granted againg a party who received property from the wrongdoer without giving any vaue
for it, even though the recipient did not participate in the wrongdoing.?® This portion of the
remedy Kansas provides is goparently sometimes cdled the “trust pursuit rule)” and is
available when the recipient of the property ether acted in bad faith, had notice of the
wrongdoing, or gave no consideration for the property.? Bair's actions justify imposing a
congructive trust againg the property he removed from the Ranch and converted to his own
benefit. To the extent he took the property to the Debtor’ s Homestead and ingtaled it
there, B & Fisentitled to enforce a congructive trust againgt the Debtor’ sinterest in the
Homestead because she gave no vaue or consideration for the property and had notice that

Bair'sactions at least might be wrongful. Although the Debtor’s persona obligation to B &

¥See In re Petroleum Prods,, Inc., 150 B.R. 270, 272-74 (D.Kan. 1993) (bankruptcy court
properly recognized equitable lien, analogous to constructive trust, against property to prevent unjust
enrichment); Clark v. Wetherill (In re Leitner), 236 B.R. 420, 423-25 (Bankr.D.Kan. 1999) (bankruptcy
court imposed constructive trust against homestead purchased with money embezzled from corporation);
First American Title Ins. Co. v. Lett (In re Lett), 238 B.R. 167, 197-99 (Bankr. W.D. Mo. 1999) (at
least to the extent of exempt property obtained with proceeds of fraud, bankruptcy court could impose
constructive trust to return property to its proper owner).

2Kampschroeder v. Kampschroeder 20 Kan. App. 2d 361, 368-69 (1995).

21506 Geer V. Cox, 242 F.Supp.2d 1009, 1024 (D.Kan. 2003).
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F will be extinguished by her bankruptcy discharge, B & F s condructive trust againgt her
Homesteed will remain effective.
CONCLUSION

The Court concludes that the Debtor is not ligbleto B & F for the reduction in the
vaue of its Ranch caused by Bair’ sremovd of improvements. The fencing meterids Bair
took from the Ranch and ingtalled at the Homestead had become fixtures to the Ranch, and
s0 belonged to B & F asthe owner of that red property. Because those materiadswere B &
F s property, Bair converted them when he took them from the Ranch and used them for his
own purposes. The evidence failed to establish that B & F owned the waterers Bair took
from the Ranch and placed on the Homestead. Asthe owner of the Homestead where Bair
reingtalled the converted fencing materids, the Debtor possesses them and isligbleto B &

F for their reasonable market vaue, atotd of $4,225. This debt is not excepted from the
Debtor’ s discharge by § 523(a)(2)(A), (4), or (6). The Court will, however, impose a
congtructive trust against the Debtor’ s Homestead that B & F can enforce to the extent of
the $4,225 the Debtor owesit.

The foregoing congtitutes Findings of Fact and Conclusions of Law under Rule 7052
of the Federd Rules of Bankruptcy Procedure and Rule 52(@) of the Federd Rules of Civil
Procedure. A judgment based on this ruling will be entered on a separate document as
required by FRBP 9021 and FRCP 58.

HH#t#
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